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DECI SI ON AND ORDER - AWARD OF BENEFI TS

This case arises froma claimfor benefits under Title IV of
the Federal Coal M ne Health and Safety Act of 1969, as anmended by
the Black Lung Benefits Act of 1977 (hereinafter referred to as
"the Act"), 30 U S.C. 8 901 et seqg., and the regulations issued
t hereunder, located in Title 20 of the Code of Federal Regul ati ons.
Regul ation section nunbers mentioned in this Decision and Order
refer to sections of that Title.

On June 18, 2001, this case was referred to the Ofice of
Adm ni strative Law Judges by the Director, Ofice of Wrkers’
Conmpensation Programs for a hearing. (Dir. Ex. 38)2 A formal
hearing in this matter was conducted on February 13, 2002, in

Prestonsburg, Kentucky, by the undersigned. All parties were
afforded full opportunity to present evidence as provided in the
Act and the regulations issued thereunder. The opinion which

follows is based on all rel evant evi dence of record.
| SSUES®

The issues in this case are:

1. VWhet her the claimwas tinely filed;

2. Whet her the person upon whose disability the claimis
based is a m ner;

3. Whet her the O ai mant worked as a m ner after Decenber 31
1969;

4. The |l ength of coal m ne enpl oynent;

5. Whet her t he C ai mant has pneunoconi osis as defined inthe

Act and regul ati ons;

2 In this Decision and Order, "Dir. Ex." refers to the
Director's exhibits, "Er. Ex." refers to the Enployer's exhibits,
“d. EX.” refers to Claimant’s exhibits, and "Tr." refers to the
transcri pt of the hearing.

3 | ssues 1, 2, 3, 9, and 10 were w thdrawn by counsel for
the Enployer at the hearing. Addi tionally, counsel for the
Enpl oyer and counsel for the Caimant stipulated to 16 years of
qual i fying coal m ne enpl oynent.
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6. Whet her the C ai mant’s pneunobconi osi s arose out of coal
m ne enpl oynent;

7. Whet her the Claimant is totally disabled;

8. Whet her t he Claimnt’s disability IS due to
pneunoconi 0Si S;

9. Whet her the C ai mant has one dependent for the purposes
of augnentati on;

10. \Whether the named Enployer is the Responsible Operator

11. \Whether the evidence establishes a change in condition
pursuant to 8725.309; and,

12. \Wether the evidence establishes a change in condition
and/or that a mstake in a determ nation of fact was nmade
in the prior denial pursuant to 8§725. 310%

(Dir. Ex. 38)

Based upon a thorough analysis of the entire record in this
case, wth due consideration accorded to the argunents of the
parties, applicable statutory provisions, regulations, and rel evant
case law, | hereby make the foll ow ng:

4 | note that the Enployer has contested the issue of
nmodi fication on the CM 1025 referral sheet. The | ast denial of the
prior claimfor benefits was nmade by an Adm ni strative Law Judge in
1996. The present claimfor benefits was filed in 1999, not within
t he one year period prescribed by 8725.310. Therefore, this claim
is properly before ne as a duplicate claimand will be adjudicated
pursuant to the standards of 8725. 309.
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FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Procedural Hi story:

The C ai mant, Paul Pennington, filed his first application for
benefits on January 1, 1994. (Dir. Ex. 37) That clai mwas denied
by Adm nistrative Law Judge Robert L. Hllyard in a Decision and
Order dated January 12, 1996. (Dir. Ex. 37)

The Caimant filed his second application for benefits on
Sept enber 28, 1998. (Dir. Ex. 1) This claim was denied by the
District Director on January 1, 1999, and again on April 1, 1999,
after consideration of additional evidence. (D r. Ex. 9, 10) The
Claimant sent a letter to the District Director on March 24, 2000,
appealing his April 1, 1999, denial. (Dr. Ex. 15) The D strict
Director elected to treat this appeal as a request for a
nodi fication and notified the C aimant of such on March 29, 2000.
(Dir. Ex. 15a)

The District Director issued a Proposed Decision and O der
denyi ng the request for nodification on August 22, 2000. (D r. Ex.
11) The Caimant filed a nodification request of this denial on
Septenber 18, 2000. (Dir. Ex. 16) However, after consideration of
addi tional evidence, the District Director again deni ed benefits on
March 14, 2001. (Dir. Ex. 12) The Caimant filed a tinmely request
for a formal hearing and this case was referred to the Ofice of
Adm ni strative Law Judges. (Dr. Exs. 17, 38)

Backgr ound:

The d ai mant was born on Decenber 28, 1939, and has a third
grade education. (Dir. Ex. 1, Tr. 19) He has one dependent for
pur poses of benefits augnentation, nanely his wfe, Dena, whom he
marri ed on Decenber 24, 1959. (Dir. Ex. 1) In his application for
benefits, the Caimant alleges eighteen years of coal mne
enploynment. (Dir. Ex. 1)

At the hearing, the Claimant testified that his entire coal
m ne enploynent history was above ground as a heavy equi pnent

oper at or. (Tr. 12) H's various jobs included I|oading coal,
operating a bull dozer, operating a |oader, and |oading rock and
dirt. (Tr. 12) The Cdaimant stated he began to experience

breathing problens in 1991. (Tr. 14) He quit working in the coal
mne industry in 1991 after his job was elimnated. (Tr. 14) The
Claimant testified that his treating physicianis Dr. DeGuzeman who
has prescri bed oxygen, breathing treatnents, pills, and inhalers
since he began treating the Caimant in 1991. (Tr. 15) The
Cl ai mant al so reported that his breathing has gotten worse over the
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past year. (Tr. 16) He stated he had a snoki ng history of one pack
per day since the age of fifteen, but that he quit snoking three to
four years ago. (Tr. 20)

Appli cabl e Requl ati ons:

Because this claim was filed after March 31, 1980, the
effective date of Part 718, it nust be adjudicated under those
regul ations.®

Length of Coal M ne Empl oynment:

The parties in this matter have stipul ated to si xteen years of
coal mne enploynent. Judge Hillyard found sixteen years of
qgual i fyi ng coal m ne enpl oynent in his previous Decision and O der.
(Dir. Ex. 37) This stipulation is supported by the docunented
evi dence of record. Accordingly, I find that the Cainmant was a
coal mner, as that termis defined in the Act and t he Regul ati ons,
for a period OF sixteen years. He |ast worked in the Nation' s coal
mnes in 1991.

Duplicate d aim

In cases where a Claimant files nore than one claim and the
earlier claimis denied, the | ater claimnust al so be denied on the
grounds of the earlier denial unless there has been a nmateria
change in condition or the later claim is a request for a
nodi fication. Section 725.309(d). The Caimant filed his first
claimin 1994. This earlier claim was finally denied by Judge
Hllyard in June 1996. The instant claimwas filed in Septenber
1998, not wthin one year of the prior denial, so that it cannot be
construed as a nodification proceeding pursuant to Section
725.310(a). Therefore, according to Section 725.309(d) this claim
must be denied on the basis of the prior denial unless there has
been a material change in condition.

The United States Court of Appeals for the Sixth Crcuit in
the case of Sharondale Corp. v. Ross, 42 F.3d 993 (6'" Gr. 1994),
adopted the foll ow ng standard for determ ni ng whether a m ner had
established a material change in condition:

5 Amendnents to the Part 718 regul ati ons becane effective
on January 19, 2001. Section 718.2 provides that the provisions of
Section 718 shall, to the extent appropriate, be construed toget her
in the adjudication of all clains.
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: to assess whether a material change in conditionis
establlshed the [adm ni strative | awjudge] nust consi der
all of the new evidence, favorable and unfavorable, and
determ ne whether the m ner has proven at |east one of
the elenents of entitlenent previously adjudicated
against him |If the mner establishes the existence of
that el ement, he has denonstrated, as a matter of |law, a
mat eri al change. Then the [admi nistrative |aw judge]
must consider whether all of the record evidence,
including that submtted with the previous clains,
supports a finding of entitlenment to benefits.

Ross at 997-998.

The Board has further held that a "material change" may only
be based upon an el ement which was previously denied. In Caudil
v. Arch of Kentucky, Inc., 22 BLR 1-97 (2000) (en banc on recon.),
the Board held that a "material change in conditions" cannot be
establi shed based upon an elenent of entitlenent which was not
specifically adjudicated against the claimant in prior litigation.
Specifically, the original admnistrative law judge in Caudil
concluded that the mner did not suffer from coal workers'
pneunoconi osis, but he did not conclude whether the mner had a
totally disabling respiratory or pulnonary inpairnent. As a
result, the Board held that the issue of total disability "may not
be considered in determning whether the newy submtted evidence
is sufficient to establish a naterlal change in conditions . "
Id. The "material change" standard "requires an adverse findi ng on
an elenent of entitlenment because it is necessary to establish a
baseline from which to gauge whether a material change in
conditions has occurred."” Id. The Board further stated that,
unl ess an elenent has been previously adjudicated against the
cl ai mant, "new evi dence cannot establish that the mner's condition
has changed with respect to that elenent."” |d.

The present claimarises in the Sixth Circuit.® Therefore,
appl ying the Sharondal e standard, herein, the evidence submtted
subsequent to the date of the prior denial will be reviewed, to
det erm ne whet her the m ner has proven at | east one of the el enents
of entitlenment previously adjudicated against him [f the m ner
establ i shes the exi stence of that el enent, he has denonstrated, as
a matter of law, a material change. If he is successful in

6 The Benefits Review Board has held that the law of the
circuit in which the daimant’s | ast coal m ne enpl oynent occurred
is controlling. Shupe v. Director, OANCP, 12 BLR-200 (1989) The
Claimant’ s | ast coal m ne enpl oynent took place in Kentucky, which
falls under the Sixth Grcuit’s jurisdiction.
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establishing a material change, then all of the record evidence
nmust be reviewed to determ ne whether he is entitled to benefits.

The previous clai mwas denied when it was determ ned that the
Claimant did not establish the existence of pneunbconi osis.
Accordingly, the newy submtted nmedi cal evidence will be revi ened
in order to determ ne whether there has been a material change in
condition. It should be noted that nedical evidence, dating prior
to the | ast denial of benefits in 1996, has been submtted. (Dr.
Ex. 37) These records cannot assist in the determnation of a
material change in condition, and accordingly, wll not be
addressed unl ess a material change is found.

Det er m nati on of Pneunbconi 0Si S:

Section 718.202(a) sets forth four alternate nmethods for
determ ning the existence of pneunoconiosis. Pursuant to Section
718.202, the Caimant can denonstrate pneunoconi osis by neans of
1) x-rays interpreted as positive for the disease, or 2) biopsy or
aut opsy evidence, or 3) the presunptions described in Sections
718. 304, 718.305, or 718.306, if found to be applicable, or 4) a
reasoned nmnedical opinion which concludes the presence of the
di sease, if the opinion is based on objective nedical evidence such
as pul nonary function studies, arterial blood gas tests, physical
exam nations, and nmedi cal and work histories.

Under Section 718.202(a)(1l), a finding of the presence of
pneunoconi osis may be based upon a chest x-ray conducted and
classified in accordance with Section 718.102. To establish the
exi stence of pneunoconiosis, a chest x-ray must be classified as
category 1, 2, 3, A B, or C, according to the ILOUC
classification system A chest x-ray classified as category O,
i ncludi ng subcategories 0/1, 0/0, or O0/-, does not constitute
evi dence of pneunbconi osi s.

At the outset, | note that in a 1999 nedical report discussed
in detail below, Dr. DeGuzman stated that he reviewed an x-ray
whi ch denonstrated noderate to severe interstitial pulnonary
fibrosis on both sides and nodul ar densities in all pul nonary zones
on both sides. (Dr. Ex. 28) Based upon “International Label

Organi zation Classification, |”, Dr. DeGuzman notes, “I would say
that this is conpatible to black lung or silicosis or pulnonary
pneunoconi osis 2/1 and probably qg.” | note that Dr. DeGuzman

states the x-ray he reviewed was taken at Paul B. Hall Medica
Center but does not record the date of the filmor if it was
reviewed by any other physician. | have reviewed the record
cl osely and have found no x-rays taken since the prior denial by
Judge Hillyard specifically |abeled as perforned at Paul B. Hall
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Medi cal Center. Furthernore, | note that, of the new x-ray evi dence
of record, no other reader marked a filmwith a 2/1 profusion. The
record evidence previously considered by Judge Hillyard contains a
nunber of reports authored by Dr. DeCGuzman. In at |east one of
those ol der narratives, Dr. DeGuzman refers to a May 31, 1995, x-
ray perfornmed at Paul B. Hall Medical Center. Upon review of that
film Dr. DeGuzman records findings nearly identical to those
expressed in his 1999 nedical report, including a finding of a 2/1
profusion and probable q size snmall opacities. In light of the
above, | amunable to determ ne definitively what filmDr. DeGuzman
was referring toin his 1999 report and whether that fil mwas taken
prior to the last denial by Judge Hllyard. A material change in
condition may only be established upon revi ew of evi dence generated
since the prior denial. Due to the significant question regarding
when the x-ray described in the 1999 report of Dr. DeGuzman was
actually taken, I amunable to assign his interpretation of this
filmany weight in assessing the new nedi cal evidence of record.

The nmedical evidence of record clearly obtained since the
prior denial by Judge Hillyard contains 15 readi ngs of six x-rays.
These fil ms have been reviewed by el even different physicians.

An Cctober 15, 1998, film was found to be negative for
pneunoconi osi s by B-readers’ and board-certified radiol ogists, Drs.
Barrett and Sargent. (Dir. Ex. 8) B-reader Dr. Westerfield found
this filmto be positive for pneunoconiosis with a 1/0 profusion.
(Dir. Ex. 28)

Dr. Sargent interpreted a February 22, 1999, x-ray as negative
for pneunoconiosis. (Dir. Ex. 30) Additionally, Dr. Sargent noted
a “w dened aorta” on the narrative coment section of his report.

B-reader Dr. Sundaram and A-reader Dr. Potter read this film as
positive for pneunoconiosis, each finding a 1/1 profusion (D r.

! A “B-reader” is a physician who has denonstrated
proficiency in assessing and classifying x-ray evidence of
pneunoconi osi s by successful conpl etion of an exam nati on conduct ed
by or on behalf of the United states Departnent of Health and Human
Services. 42 CF.R 8 37.51. The qualifications of physicians are

a mtter of public record at the National Institute for
Cccupational Safety and Health reviewing facility at Mrgant own,
West  Virginia. Because “B-readers” are deened to have nore

training and greater expertise in the area of x-ray interpretation
for pneunoconiosis, their findings may be given nore weight than
those of other physicians. Taylor v. Director, OANCP, 9 BLR 1-22
(1986) .
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Exs. 26, 27)

A July 26, 1999, filmwas found to be positive by B-reader and
board-certified radiologist, Dr. Patel wwth a 1/0 profusion. (Dir.
Ex. 28) Dr. Sargent interpreted this filmas negative. (D r. Exs.
31, 32) He also recorded a finding of a “w dened tortuous aorta”
and “sub-pl eural fat shadows.” Dr. Sargent al so questioned whet her
the Cd ai mant had a snoking history.

Dr. Brandon, a B-reader and board-certified radiol ogist, read
an August 28, 2000, filmas positive for pneunbconiosis with a 2/2
profusion. (Dr. Ex. 35)

A June 27, 2001, film was interpreted as negative by Dr.
Barrett and by B-reader and board-certified physicians, Drs. Scott
and Weeler. (Dir. Exs. 39, Er. Ex. 3) Drs. Potter and Sundaram
found this filmto be positive for pneunoconiosis wwth a Y2and 2/2
profusion, respectively. (Dr. Ex. 39)

B-reader and board-certified radiologist, Dr. Jarboe, found an
August 14, 2001, filmto be negative for pneunoconiosis. (Er. Ex.
1)

Upon careful review of the x-ray evidence of record, | find
t hat the preponderance of negative readi ngs by B-readers and boar d-
certified physicians substantially outweighs the positive x-ray
interpretations of record. Under Part 718, where the x-ray
evidence is in conflict, consideration shall be given to the
readers’ radiological qualifications. Dixon v. North Canp Coal
Co., 8 BLR 1-344 (1985). Thus, it is within the discretion of the
adm ni strative |l aw judge to assign weight to x-ray interpretations
based on the readers qualifications. Goss v. Eastern Associ ated
Coal Co., 7 BLR 1-400 (1984). Accordingly, greater weight may be
assigned to an x-ray interpretation of a B-reader. Al nbne V.
Morrison Knudson Co., 8 BLR 1-32 (1985).

In the instant case, eight negative readi ngs were rendered by
five physicians who are both B-readers and board-certified
radi ol ogists. In contrast, only two positive findings were nade by
physi cians equally as credenti al ed. O the remaining positive
interpretations, three were rendered by physicians who are B-
readers only and two were rendered by an A-reader. The Board has
held that it is proper to credit the interpretation of a dually
qualified physician, i.e. one who is both a B-reader and board-
certified radiologist, over the interpretation of a B-reader.
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Cranor v. Peabody Coal Co., 22 BLR 1-1 (1999) (en banc on recon.);
Sheckler v. dinchfield Coal Co., 7 BLR 1-128 (1984). See also
Roberts v. Bethl ehemM nes Corp., 8 BLR 1-211 (1985). Accordingly,
| find the opinions of Drs. Sargent, Barrett, Scott, Wheeler, and
Jarboe entitled to nore weight than the opinions of Drs.
Westerfield, Sundaram and Potter.

The record al so contains nore negative interpretations than
positive. It is within the discretion of the admnistrative |aw
judge to defer to the nunerical superiority of the x-ray
interpretations. Edmston v. F & R Coal Co., 14 BLR 1-65 (1990).
The United States Court of Appeals for the Sixth Crcuit, under
whose appellate jurisdiction this case arises, has confirned that
consideration of the nunerical superiority of the x-ray
interpretations, when examned in conjunction with the readers’
qualifications, is a proper nethod of weighing x-ray evidence
Stanton v. Norfolk & Western Railway Co., 65 F.3d 55 (6'" Gir. 1995)
(citing Woodward v. Director, OACP, 991 F.2d 314 (6'" Cr. 1993).
Accordingly, | find that the nore numerous negative interpretations
of Drs. Sargent, Barrett, Scott, Weeler, and Jarboe outweigh the
positive interpretations rendered by equally qualified physicians
Drs. Patel and Brandon. Consequently, | find that the
preponderance of the x-ray evidence, as reviewed by several B-
readers and board-certified radiologists, fails to establish the
exi stence of pneunoconi osis under Section 718.202(a)(1).

Pursuant to Section 718.202(a)(2), a claimnt may establish
t he exi stence of pneunobconi osis by biopsy or autopsy evidence. As
no bi opsy or autopsy evidence exists in the record, this sectionis
i napplicable in this case.

Section 718.202(a)(3) provides that it shall be presuned that
the mner was suffering from pneunoconiosis if the presunptions
described in Sections 718.304, 718.305 or 718.306 are applicable.
Section 718.304 is not applicable because there is no evidence of
conpl i cat ed pneunoconi osis. Section 718. 305 does not apply because
it pertains only to clains that were filed before January 1, 1982.
Finally, Section 718.306 is not relevant because it is only
applicable to clains of mners who died on or before March 1, 1978.

The fourth and final way to establish the existence of
pneunoconi osis is set forth in Section 718.202(a)(4). This subsec-
tion provides for such a finding where a physician, exercising
sound nedi cal judgnment, notw thstanding a negative x-ray, finds
that the m ner suffers frompneunoconi osis. Any such finding shal
be based upon objective nedi cal evidence and shall be supported by
a reasoned nedical opinion. A reasoned opinion is one which
contains underlying docunentation adequate to support the
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physi cian's conclusions. Fields v. Island Creek Coal Co., 10 BLR 1-
19, 1-22 (1987). Proper docunentation exists where the physician
sets forth the clinical findings, observations, facts and other
data on which he bases his diagnosis. 1d. Upon review of the
medi cal opinion evidence, | find that the better-reasoned and
better-docunented reports of record establish that pneunoconi osis
i's present.

The d ai mant was exanm ned by board-certified I nternal Medicine
and Pul nonary Di sease specialist, Dr. Wsterfield on Cctober 15
1998. (Dir. Ex. 28) Dr. Westerfield recorded an occupationa
hi story of eighteen years of coal mne enploynent and a socia
hi story which i ncluded a snoking history of one pack per day since
the age of eight and continuing until June of 1998. A nedi ca
hi story was al so taken. The Clainmant’s chief conplaint during this
visit was shortness of breath with limted activity. Dr .
Westerfield perfornmed a physi cal exam nati on, chest x-ray, arteri al
bl ood gas anal ysis, and pul nonary function study. Upon review of
the spironetry, Dr. Westerfield noted it denonstrated a severe
obstructive ventilatory dysfunction. There was also marked
inprovenent in flow rates following admnistration of inhaled
bronchodi |l aters. The arterial blood gas reveal ed noderate oxygen
desaturation on room air at rest and there was no significant
change in the arterial blood gas with exercise. Dr. Wsterfield
made a final diagnosis of 1.) coal workers’ pneunbconi 0sis,
category 1; and 2.) COPD. The etiology of these illnesses was 1.)
| nhal ati on of coal dust; 2.) C garette snoking; and 3.) Asthma. An
i npai rment rating of 50 percent was found based upon the Anmerican
Medi cal Association (hereinafter “AMA") Class Il analysis. Dr.
Westerfield attributed this inpairnment entirely to the Caimnt’s
COPD.

On a Departnent of Labor followup questionnaire form al so
dat ed Cct ober 15, 1998, Dr. Westerfield checked yes in response to
the question “Does the Mner have an occupational |ung disease
caused by coal mne enploynent.” (Dir. Ex. 28) He al so indicates
that the Claimant has a totally disabling pul monary inpairnent,
that the etiology of this pulnmonary disability is COPD, and that
the C ai mant does not have the respiratory capacity to performhis
| ast coal m ne enpl oynent.

The record also contains a March 1, 1999, letter from Dr.
Westerfield to the Departnent of Labor in which Dr. Wsterfield
responds to additional questions posed by a Departnent clains
exam ner. (Dir. Ex. 25) In this letter, Dr. Westerfield states
that the Caimant’s respiratory inpairnment is due to COPD and t hat
the C aimant has a chronic lung disease due to cigarette snoking.
This opinion is based upon the 50 pack-year snoking history
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reported by the Caimant and the spironetry results which were
representative of enphysenma and chronic bronchitis. Dr .
Westerfield again states that the Claimant is totally disabl ed due
to COPD and cannot performhis | ast coal m ne enploynent or simlar
arduous manual | abor.

The d ai mant was exam ned by Dr. DeGuzman sonetine in 19998
(Dir. Ex. 28) A surface mning history of eighteen years was

recor ded. Dr. DeGizman noted that he had been treating the
Cl aimant since 1991 and sees the Cainmant approximtely once a
month for care of his breathing problens. On this visit, Dr.

DeGuzman perforned a physical exam nation, reviewed a chest x-ray,
and considered the results of a pul nonary function study®. As noted
above, Dr. DeGuzman found category 2/1 pneunoconi osis with size “q”
smal|l opacities based upon the chest x-ray. Upon physi cal
exam nation, he reported “symetrical sluggish and breathing in
expansi on”, “di m ni shed breath sounds transm ssi ons and expansi on”
and “ronchi (sic) on both lungs.” Dr. DeGuzman noted t hat pursuant
to the “AVA Quide, Physician’s GQuide to Pulnonary | npairnent
considering this class 4 and probably 35%and [the results of] his
pul monary function tests dated May 18, 1999 in ny office” that the
Cl aimant had a severe obstructive pul nonary airway and increased
pul monary resistence. Dr. DeGuzman al so opi ned that the d ai nant
was i ncapabl e of perform ng coal m ne work or any ot her kind of job
t hat requires physical or nmental exertion, exposure to hot or cold
tenperature environnents, or exposure to chem cal gas, snoke, or
dust filled environnents.

8 Dr. DeGuzman’s report i s undated. The report is included
in Director’s Exhibit 28 which is prefaced by a cover letter from
the Caimant dated April 4, 2000. Dr. DeGuzman records in his
report that the Claimant’s date of birth is Decenber 28, 1939, and
that he was 59 at the tinme of the exam nation. Dr. DeGuzman al so
di scusses his review of a May 18, 1999, spironetry report. From
this data, it can be extrapolated that the exam nation occurred
sonetime in 1999. Therefore, the report of the physical
exam nation i s nmedical evidence submtted since the prior denial of
benefits and may be considered in this subsequent claim However,
for the reasons di scussed above, this is not evidence of when the
chest x-ray discussed in his report was taken.

o The results of the May 18, 1999, spironetry are recorded
in the body of Dr. DeGuzman’s report.
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The C ai mant was exam ned by Dr. Rasnussen, a board-certified
i nternal nedicine specialist, on July 26, 1999. (Dr. Ex. 28) Dr.
Rasnmussen recorded a nedical history, a thirteen year occupati onal
hi story as a heavy equi pnent operator in the coal mne i ndustry and
a snoki ng history of one pack per day fromage fifteen (1954) until
1998. A physical exam nation, chest x-ray, spironetry, arterial
bl ood gas analysis, and EKG were perforned. On exam nation, Dr.
Rasnmussen noted di m ni shed chest expansi on, noderately to markedly
reduced breath sounds, persistent right lower |obe rales, and
prol onged expiratory phases with forced respirations. He recorded
the chest x-ray as being 1/0, based on the interpretation by B-
reader and board-certified radiologist Dr. Patel. The pul nonary
function study denonstrated a severe slightly reversible
obstructive insufficiency and markedly reduced breat hi ng capacity.
The arterial blood gas analysis revealed a mnimal resting
hypoxem a. These two results in conbination were indicative of a
nmoderately severe | oss of respiratory function as reflected by the
significant degree of ventilatory inpairnent. Dr. Rasnussen opi ned
that this inpairnment rendered the Claimant totally disabled from
his | ast coal mne enploynent or fromsimlar arduous |abor. Dr.
Rasnmussen al so stated that the Caimant had a significant history
of coal mne dust exposure and the changes in his x-ray were
consi stent wi th pneunoconi osi s. It was nedically reasonable to
concl ude that the coal workers’ pneunobconiosis had arisen fromhis
coal m ne enploynent. There were also three risks factors noted by
Dr. Rasnmussen for the Claimant’s inpairment function: 1.) C garette
snoki ng; 2.) Possible asthma; and 3.) Coal m ne dust exposure. The
latter, Dr. Rasnussen opined, “nust be considered a contributing
factor to his disabling respiratory insufficiency.”

The record contai ns an August 22, 2000, consultative report by
board-certified Internal Medicine and Pul nonary D sease speci al i st,
Dr. Burki. (Dir. Ex. 33) Dr. Burki’s report is in the formof a
response letter to a Departnent of Labor clains exam ner and does
not contain a detailed list of the nedical data he reviewed.
However, it is clear from the body of the report that Dr. Burk
exam ned several x-ray reports. The record al so contains two ot her
consultative reports authored by Dr. Burki in which he invalidated
a July 26, 1999, pulnonary function study and vali dated an COct ober
15, 1998, spironetry. Therefore, | find that Dr. Burki’s opinion
is credible and reliabl e because he reviewed a variety of nedical
evidence. Dr. Burki states that the C ai mant has pneunobconi osi s.
However, he notes that “given the mnimal evi dence  of
pneunoconi osi s on radi ographs (Drs. Sargent and Barrett have read
the filnms as negative, other readers have classified themas 1/0 or
1/1) the likely contribution of coal dust exposure to the pul nonary
functional abnormality, while possible, is |likely to be mnimal.”
Dr. Burki also opined that the Caimant suffers from a pul nonary
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i npai rment which would prevent his last coal mne enploynent or
simlar arduous nmanual |abor based wupon the values of the
spironetry and arterial blood gas analysis both perfornmed on
Cct ober 15, 1998. The etiology of this inpairnent, Dr. Burki
concludes, is due primarily to cigarette snoking.

Dr. Sundaram a board-certified Internal Medicine specialist,
exam ned the Cdaimant on July 10, 2001. (Dir. Ex. 39) In his
report dated July 10, 2001, Dr. Sundaram states that he is the
Claimant’ s treating physician. He records a twenty-year coal m ne
enpl oynent history and notes that the C aimant has quit snoking.
A physical examnation, and pulnonary function study were
per f or med. Upon exam nation, Dr. Sundaram recorded bil ateral
rhonchi and wheezes. He reviewed a chest x-ray dated June 27,
2001, and found it positive for pneunobconiosis wth a 2/2
profusi on. The pul nonary function study results were indicative of
severe obstruction as well as low vital capacity, possibly froma
concomtant restrictive defect. Dr. Sundaram s final diagnosis was
1.) Coal workers’ pneunoconiosis; and 2.) COPD. He further stated
that the Cdaimant “is considered totally disabled due to his
breat hing i npai rment caused in part by the exposure to coal dust.”

The O ai mant was exam ned by Dr. Broudy on August 14, 2001.
(Er. Ex. 1) Dr. Broudy is a board-certified Internal Mdicine and
Pul monary Di sease specialist. In addition to taking occupational,
social, and nedical histories from the Cdainmant, Dr. Broudy
performed a chest x-ray, spironetry, and arterial blood gas

anal ysi s. An eighteen-year surface mning career as a heavy
equi pnent operator and a pack-per-day snoking habit from age 15
until 3 years ago were recorded. On physical exam nation, Dr.

Broudy noted that respirations were normal but chest expansion was
di m ni shed. Lungs were hyperresonant to percussion and there was
mar kedly di m ni shed aeration. I nspiratory and especially
expiratory wheezes with markedly expiratory delay throughout when
auscultating the lungs was al so recorded. The chest x-ray was
classified as category 0. The pul nonary function study reveal ed a
severe obstruction with mld inprovenent after bronchodil ation.
The Caimant’s effort during this test was satisfactory. The
arterial blood gas analysis was denonstrative of noderate
hypoxem a. Based upon the examnation, histories, and test
results, Dr. Broudy diagnosed 1.) Severe COPD with mld
responsiveness to bronchodil ators; 2.) Qoesity; and 3.)
Gastroesophageal reflux. He opined that the daimant did not have
coal workers’ pneunobconiosis. Because of the Caimant’s COPD, the
Claimant did not retain the respiratory capacity to perform the
wor k of an underground coal m ner or simlar arduous manual | abor.
The Caimant’s COPD was the result of cigarette snoking and per haps
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sonme predi sposition to asthma or bronchospasns. Dr. Broudy stated
he did not believe the Caimant had any significant pul nonary or
respiratory inpairnment that had arisen from the Caimant’s
occupation as a coal m ner.

The record al so contai ns a suppl enental report authored by Dr.
Broudy and dat ed Septenber 24, 2001. (Er. Ex. 2) Dr. Broudy states
that he has reviewed the report of and test results conducted by
Dr. Sundaram On review of the July 10, 2001, spironetry, Dr.
Broudy opined that the

tracings . . . suggest that exhal ati on was not
as forceful as it should be. | believe sub-
optimal effort accounts for the results that
are | ower then what was obtained by nme . . .
on August 14, 2001. Technically, the results
may be valid, however, because there is
repeatability between the test trials.

The additional information provided to him did not change Dr.
Broudy’ s opi nion regardi ng the existence of pneunbconiosis or the
causation of the Claimant’s respiratory inpairnment.

Revi ewi ng the nedical narrative evidence of record submtted
since the prior denial of benefits by Judge H llyard, | find that
pneunoconi osi s has been establ i shed pursuant to 8718.202(a)(4). In
doing so, | rely on the nedical opinions of Drs. Wsterfield,
Rasnmussen, DeGuzman, Sundaram and Burki. | find their opinions to
be well-reasoned, well-docunented, and based upon the objective
| aboratory data of record. Four of these five physicians are
highly qualified with Drs. Burki and Westerfield each bei ng board-
certified in Internal Medicine and Pulnonary Di sease and Drs.
Rasnussen and Sundaram bei ng board-certified in Internal Medicine.
VWhile Dr. Broudy is also a highly-credential ed physician, whose
opinion is al so based upon physical exam nation and test results,
| find his opinion outwei ghed by the other physicians of record.

Drs. Rasnussen and Westerfield each had the opportunity to
personal | y exam ne the C ai mant as wel |l as conduct numerous nedi cal
tests. Dr. DeGuzman and Dr. Sundaram each serve as the Claimant’s
treating physician. As such, they had the benefit of exam ning
the Cd ai mant on several occasions and of conducting and review ng
multiple test results. Mre weight nmay be accorded to the
conclusions of a treating physician as he or she is nore likely to
be famliar with the mner's condition than a physician who
exam nes him episodically. Onderko v. Director, OANCP, 14 BLR 1-2
(1989). Wiile the opinion of a treating physician my be accorded
greater weight, ajudge is not required to accord greater weight to
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the opinion of a physician “based solely on his status as
Claimant’ s treating physician. Rather, this is one factor which
may be taken into consideration.” Tedesco v. Director, OACP, 18
BLR 1-103 (1994) O her factors include whether the report is well -
reasoned and wel | -docunented. See Peabody Coal Co. v. G oves,
F.3d __, Case No. 00-3867 (6th Cr. Jan. 17, 2002); Md endon v.
Drummond Coal Co., 12 BLR 2-108 (11'" Cir. 1988). | find the
reports of Drs. DeGuzman and Sundaram neet this criteria

As the existence of pneunoconiosis has been established
pursuant to 8718.202(a)(4), the Cdaimant has established, as a
matter of law, a material change in condition pursuant to 8725. 309.
Therefore, all of the evidence of record will now be exam ned to
determne if the Claimant is entitled to benefits.

In addition to the x-ray evidence discussed in detail above,
the record contains thirteen reports of four x-rays as interpreted
by ten physicians. (Dir. Ex. 37) A Septenmber 3, 1991, film was
found to be positive by Drs. Anderson, Wsterfield, and Penman.
(Dr Ex. 37) Dr. Anderson recorded a 1/1 profusion, Dr.
Westerfield recorded a 1/0 profusion, and Dr. Penman recorded a %
pr of usi on.

A Decenber 19, 1991, l|unbar spine x-ray series was revi ewed by
ort hopedi c specialists, Drs. Sheriden and Sharer. (Dir. Ex. 37) As
this filmis of the spinal area, it is of little assistance herein.

Drs. Spitz, Shipley, Wot, Hal bert, and Sargent all
interpreted a February 2, 1994, X-ray as negative for
pneunoconi osi S. (Dir. Ex. 37) Each of these physicians are B-
readers and board-certified radiol ogists.

A Decenber 19, 1994, film was found to be negative by Drs.
Spitz, Wot, Broudy, and Shipley. Dr. Broudy is a B-reader.

Considering the x-ray evidence submtted in the prior claim
for Dbenefits in conjunction wth the x-ray interpretations
submtted in this duplicate claim | assign less weight to the
ol der interpretations of record. G eater probative wei ght nay be
assigned to the nost recent x-ray evidence, given the progressive
nature of black lung disease. Cdark v. Karst-Robbins Coal Co., 12
BLR 1-149 (1989) (en banc); Stanford v. Director, OACP, 7 BLR 1-541
(1984). As discussed above, | find that the x-ray interpretations
submtted since the prior denial by Judge Hillyard fail to
establish pneunobconi osis. Even when this x-ray evidence is
considered in conjunction with the ol der radi ographs of record, the
vast mpjority of interpretations by the dually qualified readers
were negative for the disease. Consequently, |1 find that the
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preponderance of the x-ray evidence, as reviewed by several B-
readers and board-certified radiologists, fails to establish the
exi stence of pneunoconi osis under Section 718.202(a)(1).

Pneunoconi osis may not be established pursuant to Section
718.202(a)(2), as the record contains no biopsy or autopsy
evi dence. Likew se pneunoconi osis may not be denonstrated by one
of the presunptions listed in Sections 718.304, 718. 305 or 718. 306.
Section 718.304 is not applicable because there is no evidence of
conpl i cat ed pneunoconi osis. Section 718. 305 does not apply because
it pertains only to clainms that were filed before January 1, 1982.
Finally, Section 718.306 is not relevant because it is only
applicable to clains of mners who died on or before March 1, 1978.

The fourth and final way to establish the existence of
pneunoconi osis is set forth in Section 718.202(a)(4). This subsec-
tion provides for such a finding where a physician, exercising
sound nedi cal judgnment, notw thstanding a negative x-ray, finds
that the m ner suffers frompneunoconi osis. Any such finding shal
be based upon objective nedi cal evidence and shall be supported by
a reasoned nedical opinion. A reasoned opinion is one which
contains underlying docunentation adequate to support the
physi ci an's conclusions. Fields v. Island Creek Coal Co., 10 BLR 1-
19, 1-22 (1987). Proper docunentation exists where the physician
sets forth the clinical findings, observations, facts and other
data on which he bases his diagnosis. 1d. Upon review of the
medi cal opinion evidence, | find that the better-reasoned and
better-docunented reports of record establish that pneunoconi osis
was present.

Dr. DeCGuzman exam ned the Caimant on Novenber 16, 1991.
(Dir. Ex. 37) An eighteen-year above-ground coal m ne enpl oynent
hi story and a snoking history of one pack per day for thirty-four
years and continuing were recorded. Dr. DeGuzman exam ned the
Cl ai mant and nmade a diagnosis of COPD, coal wor ker s’
pneunoconi osis, and chronic arthritis of the right shoul der and
| unmbar spi ne.

The record contains reports by orthopaedic specialists, Drs.
Shaf er and Sheridan, dated Decenber 16, 1991, and Decenber 17,
1991, respectively. (Dir. Ex. 37) Both reports relate to the
di agnosi s, care, and treatnent of the C aimant’ s back and shoul der
condi tion. (Dir. Ex. 37) The record also contains a nunber of
| aboratory reports fromNati onal Heal th Laboratories in Louisville,
Kentucky dated March 30, 1992. (Dir. Ex. 37) None of the tests
performed are of a type which would assist nme in assessing
pneunoconi osis or total disability stemm ng from pneunoconi osi s.
Nei ther the reports of Drs. Shafer or Sheridan nor the | aboratory
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reports fromNational Health Laboratories are of assistance herein
in determning eligibility for benefits and will not be recounted.

In a June 29, 1992, report, Dr. DeGuzman pl aced the C ai mant
on lifting, wal king, and carrying restrictions. (Dir. Ex. 37) The
medi cal conditions necessitating these restrictions included
arthritis of the right shoulder, carpal tunnel syndrone, chronic
| unmbar arthritis, COPD, and coal workers’ pneunbconiosis. History
and physical are the two criteria Dr. DeGuzman |ists as the basis
for his concl usions.

The Caimant was examned by Dr. Fritzhand on February 2,
1994. (Dir. Ex. 37) Dr. Fritzhand recorded an occupational history
of eighteen years of coal mne enploynent as a heavy equipnent
operator and a snoking history of one pack per day since 1957 and
continuing. A physical exam nation, chest x-ray, spironetry, EKG
and an arterial blood gas anal ysis were perforned. On physica
exam nation, Dr. Fritzhand noted an increased A/P dianeter of the
chest, decreased diaphragmatic excursion and chest expansion,
mar kedly distant breath sounds, and distant expiratory wheezes.
Dr. Fritzhand also recorded that the Cdainmant did not use his
accessory nuscles of respiration and that no ral es or rhonchi were
hear d. The <chest x-ray was found to be negative for
pneunoconi osis. Dr. Fritzhand noted that the pul nonary function
study was “reasonably normal ”, but that the FEV1 val ue was i nvalid.
On the | aboratory report of the spironetry, Dr. Fritzhand wote
“inhal ation of effort was poor to fair.” A cardi opul nonary
di agnosis of COPD due to cigarette snmoking was nmade by Dr.
Fritzhand. He also noted that the C aimant’ s pul nonary i npair nment
woul d prevent his |last coal m ne enpl oynent.

Dr. DeGuzman exam ned the C ai mant on February 3, 1994. (Dir.
Ex. 37) Eighteen years coal mne enploynent was noted. Dr.
DeGuzman also records that he had examned the C ainmant
approximately two years earlier then conplaining of snothering,
productive cough, easy fatigue, and dizzy spells. On physica
exam nation, Dr. DeGuzman noted dim nished expansion and breath
sound transm ssi on, occasi onal rhonchi on both [ ungs, but no ral es.
The final diagnosis included 1.) COPD;, and 2.) Coal workers
pneunoconi osi s.

The d ai mant was agai n seen by Dr. DeGuzman on March 3, 1994.
(Dir. Ex. 37) The daimant’s chi ef conpl aints were shoul der, back,
and arm pain. The final diagnosis included 1.) Acute arthritis,
right shoulder; 2.) Chronic lunbar arthritis; 3.) Carpal tunne
syndrone, right; 4.) COPD; and 5.) Coal workers’ pneunoconi osi s.

The C ai mant was exam ned by Dr. Broudy on Decenber 19, 1994.
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(Dir. Ex. 37) A snoking history of one pack per day since the age
of nineteen and an above-ground coal m ne enploynent history of
ei ghteen years was recorded. In addition to taking occupational,
social, and nedical histories, Dr. Broudy perforned a physical
exam nation, chest x-ray, spironetry, and arterial blood gas
anal ysi s. On exam nation, Dr. Broudy noted dim nished chest
expansi on, decreased aeration of the lungs and expiratory del ay
w th wheezes on forced expiration. The patient’s effort did not
appear maximal. Dr. Broudy reviewed the chest x-ray and cl assified
it as Category O based upon the UCC-ILOcl assification system The
pul monary function study showed evidence of obstruction, but the
patient’s effort was not maximal. The overall results, however,
still exceeded the mninum federal criteria for disability. The
arterial blood gas analysis revealed noderate hypoxema wth
el evati on of the carboxyhenogl obi nindicating continued exposure to
snoke. Dr. Broudy’'s final diagnosis was chronic bronchitis with
noderate chroni c ai rways obstruction. He opined the Caimnt did
not have pneunoconiosis and that he retained the respiratory
capacity to perform his last coal mne enploynent or simlar
arduous manual |abor. The Caimant’s chronic bronchitis was the
result of cigarette snoking.

Dr. DeGuzman again exam ned the Caimant sonetine in 1995.
(Dir. Ex. 37) Once again, Dr. DeGuzman did not date his report.
Attached to the report is a cover letter witten by the Caimnt’s
former counsel and dated June 2, 1995. The Caimant’s date of
birth is recorded in the report as Decenber 28, 1939, and he is
listed as fifty-four years old at the tinme of the exam nation. Dr.
DeGuzman al so makes reference to a January 5, 1995, pul nonary
function study and a May 31, 1995, x-ray in the report. Based on
this data, it can be extrapolated that the exam nation occurred
sonetinme in 1995. Onthis visit, Dr. DeGuzman noted the Claimant’s
pertinent nedical, social and occupational history, perforned a
physi cal exam nation and revi ewed a January 5, 1995, spironetry and
a March 31, 1995, chest x-ray. The physical exam nation reveal ed
di m ni shed expansi on and breath sounds transm ssion. Rhonchi were
heard on both |lungs. Based upon the pul nonary function study, Dr.
DeGuzman concluded that the Caimant had a severe obstructive
pul nonary airway and increased pulnonary resistence. He
interpreted the chest x-ray as category 2/1 and probably “q”.
Using the AMA Cuide, Physician’s @uide to Evaluating Permanent
| mpai rment and considering the Claimant’s | evel of inpairnment as
Class IIl and alnost reaching Class |V, Dr. DeGuzman opined the
Claimant’s overall inpairnment was 35 to 45 percent. The C ai mant
could not return to coal m ne enploynent or other simlar work.

The record al so contains a January 5, 1999, follow up report
aut hored by Dr. DeGuzman. On physical examnation Dr. DeGuznan
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noted rales in both | ungs and rhonchi heard nost on the right |ung
field. H's diagnosis included 1.) COPD, 2.) Coal workers’
pneunoconi osis; and 3.) Chronic lunbar arthritis.

Considering the old nedical narrative evidence of record with
the medical reports submtted since the prior denial by Judge
Hillyard, I find that pneunoconi osis has been established pursuant
to 8718.202(a)(4). In doing so, | rely primarily on the nore
recent nedical evidence as pneunoconiosis is a latent and
progressi ve di sease. A nedical report containing the nost recent
physi cal exam nation of the m ner nmay be properly accorded greater
weight as it is likely to contain a nore accurate eval uation of the
mner's current condition. Gllespie v. Badger Coal Co., 7 BLR 1-
839 (1985). See also Bates v. Director, OACP, 7 BLR 1-113 (1984)
(rmore recent report of record entitled to nore wei ght than reports
dated ei ght years earlier); Kendrick v. Kentl and-El khorn Coal Co.,
5 BLR 1-730 (1983); Cranor v. Peabody Coal Co., 22 BLR 1-1 (CQct.
29, 1999) (en banc on recon.); Wodward v. Director, OACP, 991 F. 2d
314 (6th Gr. 1993); Milins Coal Co. of Virginia v. Director,
ONCP, 483 U.S. 135 (1987), reh'g. denied, 484 U.S. 1047 (1988). 1In
Crace v. Kentland-Elkhorn Coal Corp., 109 F.3d 1163 (6th Cr.
1997), +the <court held that the denial of benefits by an
adm nistrative | aw judge was supported by substantial evidence in
the record. “Recent evidence is particularly inportant in black
lung cases, where because of the progressive nature of
pneunoconi osis, nore recent evidence is often accorded nore
weight.” 1d.

O the seven physicians of record who exam ned the C ai mant
directly or authored a consultative report, or both, five
determ ned that the Cd ai mant suffers frompneunoconi osis. The five
physi ci ans di agnosi ng pneunobconi osis were Drs. Burki, DeGuzman,

Westerfield, Rasnussen, and Sundaram | assign the opinions of
these five physicians probative weight on this issue as |I find
their opinions to be well-reasoned and well-docunent ed. Drs.

Westerfield, DeGzman, Rasnmussen, and Sundaram each had the
opportunity to exam ne the d ai nant on at | east one occasion. Drs.

Sundaram Rasnmussen, Burki, and Westerfield are all highly
credenti al ed physicians, each being board-certified in Interna
Medi ci ne. Drs. Bur ki and Westerfield also have board-

certifications in Pulnonary D sease.

Drs. DeGuzman and Sundaram serve as the Claimant’s treating
physicians and, as such, | find their opinions to be highly
probati ve. More weight may be accorded to the conclusions of a
treating physician as he or she is nore likely to be famliar with
the mner's condition than a physician who examnes him
episodically. Onderko v. Director, OMP, 14 BLR 1-2 (1989). Wile
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the opinion of a treating physician may be accorded greater wei ght,
a judge is not required to accord greater weight to the opinion of
a physician “based solely on his status as Caimant’s treating
physi ci an. Rat her, this is one factor which may be taken into
consideration.” Tedesco v. Director, OACP, 18 BLR 1-103 (1994)
O her factors include whether the report is well-reasoned and wel | -
docunent ed. See Peabody Coal Co. v. G oves, F.3d __, Case No.
00-3867 (6th Gr. Jan. 17, 2002) _Md endon v. Drummond Coal Co., 12
BLR 2-108 (11" Cir. 1988). | find the opinions of Drs. DeGuzman
and Sundaram to be well-reasoned and docunent ed. Each took and
consi dered conpl ete and accurate nedi cal, social, and occupati onal
histories in making their assessnents. Each reviewed objective
| aboratory data. The record reflects that Dr. DeGuzman personal |y
exam ned the C ai mant on nunerous occasions dating back to 1991.

As stated above, | have found the radi ographic evidence of
record to be negative for pneunobconiosis. While sonme of the
physicians of record who found pneunoconiosis based their
di agnosis, in part, upon a positive chest x-ray interpretation
| note that no physician of record based their entire opinion
sol ely upon a positive radiograph. As such, | find their opinions
credi ble and reliable. It is error to discredit a physician's
report solely because of his or her reliance upon non-qualifying
testing where the physician also relied upon a physica
exam nation, work and nedi cal histories, and synptomatol ogy of the
mner. Baize v. Director, OANP, 6 BLR 1-730 (1984); Wke V.
Bet hl ehem M nes Corp., 7 BLR 1-593 (1984); Coen v. Director, OACP,
7 BLR 1-30 (1984); Sabett v. Director, OACP, 7 BLR 1-299 (1984).
See also Cornett v. Benham Coal, Inc., 227 F.3d 569 (6th Cir.
2000) .

Drs. Broudy and Fritzhand determ ned that the C ai mant does
not suffer from pneunoconi osis. | assign less weight to the
opinion of Dr. Fritzhand, given the age of his nedical opinion. |
al so find his opinion outweighed by the well-docunented and wel | -
reasoned positive opinions of record rendered by highly qualified
physicians. Wile | find the reports of Dr. Broudy to be credible
on this issue, | find that his findings are sinply outwei ghed by
the sheer volunme of equally reliable, reasoned, docunented, and
credi ble nmedical reports to the contrary.

Furthernore, considering the nedical narrative evidence in
conjunction with the x-ray evidence of record, | find that
pneunoconi osis i s established. Radiographs are but one nethod for
determ ning the existence of pneunoconiosis. The five physicians
of record based their overall opinion on extensive data including
X-rays, occupati onal , soci al , and medi cal hi stori es,
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synpt omat ol ogy, physi cal exam nati ons, and ot her objective testing.
I n many cases of record, the physicians who interpreted the x-ray
never personally examned the Caimant or reviewed any other
information or testing relating to his nmedical condition. It is
proper to assign nore weight to the opinions of physicians who
consi dered extensive nedical data over those who considered |ess
information. See Church v. Eastern Assoc. Coal Corp., 20 BLR 1-8
(1996). Additionally, the Board has held that an adm nistrative
| aw j udge may accord | ess weight to a consulting or non-exam ning
physician's opinion on grounds that he or she does not have
first-hand know edge of the mner's condition. See Bogan .
Consol idation Coal Co., 6 BLR 1-1000 (1984). See also Cole v. East
Kentucky Collieries, 20 BLR 1-51 (1996) (the adm nistrative |aw
judge acted within his discretion in according |l ess weight to the
opi nions of the non-exam ning physicians; he gave their opinions
| ess weight, but did not conpletely discredit them. Revi ewi ng
the evidence in its entirety, | find that the daimnt has
establ i shed the exi stence of pneunobconi osis.

Arising Qut of Coal M ne Empl oynment:

Next, the Caimant nmust establish that his pneunopconiosis
arose, at least in part out of coal mne enploynent. See
8718.203(a) It is presuned that pneunoconiosis of a C aimant who
establishes ten or nore years of coal m ne enpl oynent arose out of
coal mne enploynent. Id. As the Enployer in this case stipulated
to coal mne enploynent of sixteen years, and no evidence to the
contrary has been offered, I find that the daimnt’s
pneunoconi osi s arose out of coal m ne enpl oynment.

Total Disability:

Wile the daimant has established the existence of
pneunoconi osi s arising out of coal mne enploynent, the C ai mant
must al so establish he is totally disabled before benefits may be
awarded. Total disability is defined as the mner’s inability, due
to a pulnmonary or respiratory inpairnent, to perform his or her
ususal coal mne work or engage in conparable gainful work in the
i mredi ate area of the mner’s residence. 8§ 718.204(b)(1)(i) and
(1i). Total disability can be established pursuant to one of the
four standards in Section 718.204(b)(2) or the irrebuttable
presunption of Section 718.304, which is incorporated into Section
718. 204(b)(1). The presunption is not invoked here because there
is no x-ray evidence of large opacities classified as category A,
B, or C, and no biopsy or equival ent evidence.

Where the presunption does not apply, a mmner shall be
considered totally disabled if he neets the criteria set forth in
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Section 718.204(b)(2), in the absence of <contrary probative
evidence. The Board has held that under Section 718.204(c), the
precursor to 8718.204(b)(2), that all rel evant probative evi dence,
both Ii ke and unlike, nust be wei ghed together, regardl ess of the
category or type, to determ ne whether a mner is totally disabl ed.
Shedl ock v. Bethlehem Mnes Corp., 9 BLR 1-195, 1-198 (1986);
Rafferty v. Jones & laughlin Steel Corp., 9 BLR 1-231, 1-232
(1987). Furthernore, the O aimant nust establish this elenent by
a preponderance of the evidence. Gee v. WG More & Sons, 9 BLR
1-4, 1-6 (1986).

Subsection (b)(2)(i) of 8§ 718.204 provides for a finding of
total disability where a pul nonary function test denonstrates FEV1®
val ues |l ess than or equal to the values specified in the Appendi x
to Part 718 and such tests reveal FVCY or MW!? val ues equal to or
| ess than the applicable table values. Alternatively, a qualifying
FEV1 readi ng together with an FEV1/ FVC rati o of 55 percent or |ess
may be sufficient to prove disabling respiratory inpairnent under
t hi s subsection of the regulations. 8718.204(b)(2)(i) and Appendi x
B. Assessnent of these results is dependent on the Claimnt’s
hei ght which was recorded as 67, 68, and 67 inches. Considering
this discrepancy, | find the Caimnt’s height to be 68 i nches for
the purposes of evaluating the pulnonary function studies.
Pr ot opappas v. Director, OACP, 6 BLR 1-221 (1983).

The record contains the results of eight pulnonary function
st udi es. (Dir. Exs. 28, 37, 39) A test dated February 2, 1994,
produced a qualifying FEV1 after bronchodi al ation and a qualifying
MWV pre-bronchodi ol ati on. (Dir. Ex. 37) Dr. Fritzhand, who
observed the test, stated in his acconpanying report that the FEV1
values were invalid. A Decenber 19, 1994, spironetry failed to
produce qualifying val ues under the Regul ati ons. (Dir. EX. 37)

A pulnmonary function study perfornmed on January 5, 1995,
produced qualifying val ues. (Dir. Ex. 37) An Cctober 15, 1998,
spironetry al so produced qualifying values and this test was found
to be valid by Dr. Burki in a Novenber 7, 1998, consultative
review (Dir. Exs. 8, 28)

A pulnonary function study perforned on July 26, 1999,
produced qualifying values. (Dir. Ex. 28) However, in an April 13,
2000, consultative review, Dr. Burki invalidated this test because

10 Forced expiratory volume in one second
1 Forced vital capacity
12 Maxi mum vol untary ventil ation
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the equipnent did not neet the relevant specifications as
denonstrated by slow paper speed. (D r Ex. 29)

A July 10, 2001, spironetry produced qualifying values.
(Dir. Ex. 39) In his report of Septenber 24, 2001, Dr. Broudy
guestioned the validity of this test stating that the “tracings .
: suggest that exhalation was not as forceful as it should be.
| believe sub-optimal effort accounts for the results that are

lower than . . . [those] obtai ned by ne on August 14, 2001.” (Er.
Ex. 2) Dr. Broudy also noted that the test “may be valid .o
because there [was] repeatability between the test trials.” (Er.
Ex. 2)

A pul nonary function study conducted on August 14, 2001,
produced qualifying values. (Er. Ex. 1) Dr. Broudy, who observed
the test, noted in his nedical report that the Claimant’s effort
was satisfactory. (Er. Ex. 1)

As di scussed above, the July 26, 1999, test was invalidated
by Dr. Burki and Dr. Broudy called into question the validity of
the July 10, 2001, test. (Dir. Ex. 29, 39) In assessing the
reliability of a pulnonary function study, an adm nistrative |aw
judge may accord greater weight to the opinion of a physician who
reviewed the tracings. Street v. Consolidation Coal Co., 7 BLR 1-65
(1984). Little or no weight nmay be accorded to a pul nonary
function study were the O aimant exhi bited "poor" cooperation or
conprehension. Houchin v. Od Ben Coal Co., 6 BLR 1-1141 (1984);
Runco v. Director, OMP, 6 BLR 1-945 (1984); Justice v. Jewell
Ri dge Coal Co., 3 BLR 1-547 (1981). However, nore wei ght may be
given to the observations of technicians who adm nistered the
studies than to physicians who reviewed the tracings. Revnack v.
Director, OMCP, 7 BLR 1-771 (1985). Indeed, if the judge credits a
consultant's opinion over one who actually observed the test, a
rational e nust be provided. Brinkley v. Peabody Coal Co., 14 BLR
1-147 (1990). Further, a consulting physician who nerely places a
checkmark in a box indicating "poor or unacceptable technique,"”
wi t hout explanation, has not provided sufficient evidence to
support his or her rejection of the study. Gabino v. Director,
ONCP, 6 BLR 1-134 (1983).

| find the opinion of Dr. Burki regarding the July 26, 1999
pul monary function study to be entitled to great weight. Dr. Burki
is a highly qualified physician, being a specialist in Interna
Medi ci ne and Pul nonary Di sease. Furthernore, his rationale for
invalidating this test, that the paper speed was to slow, is an
obj ective rather than subjective reason. As such, | find the July
26, 1999, spironetry to be invalid. | find the opinion of Dr.
Broudy regardi ng the July 10, 2001, pul nonary function study to be
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entitled toless weight. Wile he questions the Caimant’s effort,
he al so states that the test may be valid. These two contradicting
statenments nake his opinion regarding this test equivocal and,
therefore, entitled to little weight. As no other physician of
record has questioned the validity of the July 10, 2001, test, |
find it to be valid.

In reviewing the spironetry results of record, | assign the
great est probative weight to the nore recent tests of record. Mre
wei ght may be accorded to the results of a recent ventilatory study
over those of an earlier study. Colenman v. Raney Coal Co., 18 BLR

1-9 (1993). The four nost recent pulnonary function studies
conduct ed bet ween 1995 and 2001 that | have determ ned to be valid,
all produced qualifying values. As such, the daimant has

established the existence of a totally disabling pulmonary or
respiratory inpairnment pursuant to 8718.204(b)(2)(i).

Section 718.204(b)(2)(ii) provides for the establishnment of
total disability through the results of arterial blood gas tests.
Bl ood gas tests may establish total disability where the results
denonstrate a disproportionate ratio of pCO2 to pO2, which
indicates the presence of a totally disabling inpairnent in the
transfer of oxygen fromthe Caimant’s lung alveoli to his bl ood.
§ 718.204(b)(2)(ii) and Appendix C. The test results nust neet or
fall below the table values set forth in Appendix C follow ng
Section 718 of the regul ations. The bl ood gas studi es conduct ed on
Septenber 21, 1992, Decenber 19, 1994, Cctober 15, 1998, July 26,
1999, and August 14, 2001, all failed to produced qualifying val ues
under the regulatory standards for disability. (Dir. Ex. 5, 9)
Therefore, | find that the bl ood gas study evidence of record fails
to establish total disability under subsection (b)(2)(ii).

Tot al disability under Section 718.204(b)(2)(iii) IS
i nappl i cabl e because the Cainmant failed to present evi dence of cor
pul mronale with right-sided congestive heart failure.

Finally, the Caimnt may establish total disability under
Section 718.204(b)(2)(iv). Were total disability cannot be
est abl i shed under subparagraphs (b)(2)(i), (b)(2)(ii) or (b)(iii),
Section 718.204(b)(2)(iv) provides that total disability my
neverthel ess be found if a physician exercising reasoned nedica
j udgnent, based on nedically acceptable clinical and |aboratory
di agnostic techni ques, concludes that a mner’s respiratory or
pul nonary condition prevents the mner fromengaging in his usual
coal mne work or conparable gainful work. The nmedi cal opinion
evi dence of record supports a finding of total disability.

In review ng the nedi cal narrative evidence of record, for the
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reasons stated above, | again assign greater weight to the nost
recent opinions. Drs. Westerfield, DeGuzman, Sundaram Rasnussen,
Burki, and Dr. Broudy, in his 2001 reports, all found the C ai mant
to be totally disabled and/or unable to performhis |ast coal m ne
enploynment. Dr. Fritzhand is the only physician of record to opi ne
that the Caimant is not totally disabled. As his report was
rendered in 1994, | find it entitled to | ess weight due to its age.
Furthernmore, | find Dr. Fritzhand s opinion outweighed by the
medi cal reports and objective |aboratory results of record. As
both the nedical narrative evidence of record and the pul nonary
function study results both denonstrate that the C ai mant suffers
froma totally disabling respiratory and/or pul nonary i npairmnent,
| find that total disability has been established pursuant to
88718. 204(b) (2) (i) and (iv).

Total Disability Due to Pneunbconi 0Si S:

The d ai mant nust next establish that his totally disabling
respiratory and/or pulnonary inpairnent is due to pneunoconi 0sis
pursuant to 8718.204(c)(1). Total disability due to pneunbconi 0si s
requires that pneunoconiosis, as defined in 8718.201, be a
substantially contributing cause of the mner’s totally disabling
respiratory or pul nonary inpairnent. Substantially contributing
cause is defined as having a “material adverse effect on the
mner’'s respiratory or pulnonary condition” or as “materially
worsen[ing] atotally disabling respiratory or pul nonary i npai r nent
which is caused by a disease or exposure unrelated to coal mne
enpl oynment.” 8718.204(c)(1)(i) and (ii). Absent a show ng of cor
pul nronale or that one of the presunptions of 8718.305 are
satisfied, it is not enough that a mner suffers froma disabling
pul monary or respiratory condition to establish that this condition
was due to pneunoconiosis. See 8§8718.204(c)(2). Total disability
due to pneunpbconiosis nust be denonstrated by docunented and
reasoned nedical reports. Id. In interpreting this requirenent,
the Sixth Crcuit has stated that pneunobconi osis nmust be nore than
a “de mninus or infinitesimal contribution” to the mner’s total
disability. Peabody Coal Co. v. Smith, 12 F.3d 504, 506-507 (6'"
Cr. 1997). Recently, in Tennessee Consolidated Coal Co. .
Director, OMCP [Kirk], 264 F.3d 602 (6th Cr. 2001), the Sixth
Crcuit re-examned the “contributing cause” standard expressed in
t he anended Regul ation provisions at 20 CF. R § 718.204(c). The
court found that, under the amended regul atory provisions, the nere
fact that a aimant's non-coal dust related respiratory disease
woul d have left himtotally disabled even without exposure to coal
dust, did not preclude entitlenent to benefits. The court held that
Cl aimant "may nonethel ess possess a conpensable injury if his
pneunoconi osis ‘materially worsens’ this condition." 1d.
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As neither cor pulnonale nor one of the presunptions of
8718. 305 has been established, the Caimnt nmay only succeed in
this claim for benefits if he can establish through nedical
narrative evidence that his total disability was caused by
pneunoconi 0Si S. Drs. DeCGuzman, Sundaram and Rasnussen each
di agnosed the C ai mant as suffering frompneunoconi osi s and opi ned
that the Caimant’s total disability was due to that disease. Dr.
Rasnussen specifically identified three factors contributing to or
potentially contributing to the Caimant’s inpairnent. O those
three factors, Dr. Rasnmussen noted that coal dust exposure was a
contributing factor to the Caimant’s inpairnment. Dr. Westerfield
al so diagnosed pneunoconiosis, but found that the Caimnt’s
i npai rment was caused by COPD. The etiol ogy of the Caimant’s COPD
was cigarette snoking. Dr . Bur ki made a diagnosis of
pneunoconi osis and total disability. However, he opined that while
dust exposure my have possibly contributed to pul nonary
inpai rment, the l|ikelihood of that contribution was mninmal. Dr.
Broudy did not diagnhosis pneunoconiosis and found that the
Claimant’s inpairnment was solely due to cigarette snoking. Dr .
Fritzhand found no evidence of pneunobconi osis or inpairnment.

Reviewing the medical opinions of record, | assign the
greatest probative weight to Drs. Rasnussen, DeGuzman, and
Sundaram and find that total disability due to pneunbconi osi s has
been established. | find the opinions of these physicians to be
wel | -reasoned and wel | -docunented on this i ssue. Drs. DeGuzman and
Sundaram served as the treating physicians, and because | have
found their opinions to be credible and reliable, their findings
are entitled to great probative weight. | note that Drs. DeGuzman,
Sundaram and Rasnussen all utilized objective |aboratory testing,
physi cal exam nation, synptomatology, and social, nedical, and
occupational histories in reaching their conclusions. Drs.
Sundar amand Rasnmussen are hi ghly-qualified physici ans bei ng boar d-
certified Internal Medicine specialists. VWiile all these
physi ci ans based their opinions, in part, on positive x-rays where
| have found the x-ray evidence to be negative, | find that this
does not detract fromtheir opinions on total disability causation
because x-ray evidence is not indicative of total disability
etiology. Furthernore, while Dr. Rasnussen also relied, in part,
upon a pul nonary function study later found to be invalid by Dr.

Burki, | find that Dr. Rasnussen’s opinion is still reliable
credi ble, and well-reasoned because he relied on significant
additional factors and data in reaching his conclusions. It is

error to discredit a physician's report solely because of his or
her reliance upon non-qualifying testing where the physician al so
relied upon a physi cal exam nation, work and nedi cal histories, and
synpt omat ol ogy of the mner. Baize v. Director, ONCP, 6 BLR 1-730
(1984); WKke v. Bethlehem M nes Corp., 7 BLR 1-593 (1984); Coen v.
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Director, OMP, 7 BLR 1-30 (1984); Sabett v. Director, OACP, 7 BLR
1-299 (1984). See also Cornett v. Benham Coal, Inc., 227 F.3d 569
(6th Cr. 2000).

| assign | ess probative weight to the opinions of Drs. Broudy
and Fritzhand. Neither physician opined that the C ai mant suffered
from pneunoconiosis and | have determ ned that the C ai mant has
established that he does have that disease. In those cases where
the admnistrative |aw judge finds that pneunoconi osis has been
establ i shed those nedical opinions wherein the physicians do not
di agnose the m ner as suffering frompneunoconi osis may be accor ded
little probative value. Hobbs v. dinchfield Coal Co., 45 F. 3d 819
(4th Gr. 1995); see also Toler v. Eastern Assoc. Coal Co., 43 F. 3d

109 (4th Cr. 1995); Scott v. Mson Coal Co., F.3d __, Case
No. 99-1495 (4th Cr. My 2, 2002). Furthernore, | find the
opinion of Dr. Fritzhand entitled to | ess weight given the age of
hi s findings.

| find the opinion of Dr. Burki on the issue of total
disability causation to be entitled to |l ess weight because | find
that it is not well-reasoned and it is vague and equivocal. Dr.
Bur ki opined that “given the m nimal evidence of pneunpbconi osis on
radi ographs, the likely contribution of coal dust exposure to the
pul monary function abnormality, while possible, is likely to be
mnimal.” As discussed above, x-ray evidence is not indicative of
total disability etiology. As Dr. Burki bases his conclusions on
total disability causation on x-ray evidence, | findit entitledto
| ess weight. Furthernore, | note that Dr. Burki does not entirely
di scount the effect of the coal dust exposure on the Caimnt’s
pul nonary inpairment. He nerely states that the effect of such is
“l'ikely to be mnimal.” | find such a statenent to be vague and
equivocal. Additionally, | find Dr. Burki’s findings entitled to
| ess wei ght because he did not personally exam ne the C ai mant.

VWhile Dr. Westerfield opinedthat the Claimant’s inpairnment is
due to cigarette snoking induced COPD, | find his opinion
out wei ghed by those of Drs. DeGuzman, Rasnussen, and Sundaram The
evidentiary standard for entitlenent of benefits is a preponderance
of the evidence standard. As discussed above, | have found
significant flaws in the opinions of Drs. Burki, Fritzhand, and
Broudy, which results in the opinions of those physicians being
entitled to |l ess weight on the i ssue of total disability causation.
As between Drs. Rasnmussen, Sundaram DeGuzman, and Westerfield, |
find each of their opinions to be well-reasoned, well-docunented
and entitled to probative weight. The opinions of Drs. Rasnussen,
Sundar am and DeCGuzman, who each found that the Claimant’s totally
di sabling respiratory/ pulnonary inpairnment was due, at least in
part, to pneunoconi osis constitutes a preponderance of the evidence
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outwei ghing the opinion of Dr. Wsterfield. Accordingly, | find
that total disability due to pneunobconi osis has been established
pursuant to 8718.204(c)(1).

Entitl enent:

Because the d ai mant has proven the existence of
pneunoconi osi s, he has established a material change in condition
since the prior denial of benefits. Furthernore, the C ai mant has
now satisfied all elenents of entitlenent and is therefore entitled
to benefits under the Act.

Date of Entitl enent:

Cenerally, the date of comencenent of benefits is determ ned
by the date of onset of total disability due to pneunbconi osis.
88725. 503, 727.302, 727.303. Rochester & Pittsburgh Coal Conpany
v. Krecota, 868 F.2d 600 (3¢ Cir. 1989) If nedical evidence does
not establish the date on which the Caimant becane totally
di sabl ed due to pneunoconiosis, then the Caimant is entitled to
benefits as of his filing date, unless there is nedical evidence
which, if credited, indicates that the Caimant was not totally
di sabl ed at sone point subsequent to his filing date. Lykins v.
Director, ONCP, 12 BLR 1-181 (1989). 1In cases of re-filed clains
pursuant to 8725.309, once a "material change in condition" is
denonstrated, the subsequent claimis to be considered a new and
viable claim Therefore, the filing date of the subsequent claim
determ nes which substantive regulations apply as well as the
earliest date from which benefits may be awarded if the mner is
found to be so entitled. Spese v. Peabody Coal Co., 11 BLR 1-174,
1-176 (1988), dism ssed with prejudice, Case No. 88-3309 (7th Gr
Feb. 12, 1989) (unpub.). See also Peabody Coal Co. v. Spese, 117
F.3d 1001 (7th Cr. 1997)(en banc) (the earliest date of onset in
a multiple claimunder 8 725.309 is the date on which that claimis
filed; the claimdoes not nerge with earlier clains filed by the
m ner).

The amended regul ations also provide that the filing date of
the subsequent claim constitutes the earliest date from which
benefits are payable as 8§ 725.309(d)(5) provides that "[i]n any
case in which a subsequent claimis awarded, no benefits may be
paid for any period prior to the date upon which the order denying
the prior claimbecane final." 8§ 725.309(d)(5)(2000).

The record in this case does not contain any nedi cal evidence
establishing exactly when the C ainmant becane totally disabled
Therefore, paynent of benefits is established as of Septenber 1998,
the nmonth and year in which the Clainmant filed this claim for
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benefits.

Attorney’s Fees:

No award of attorney’'s fees for service to the Cainmant is
made herei n because no application has been received fromcounsel.
A period of 30 days is hereby allowed for the Cainmant’s counsel to
submt an application. Bankes v. Director, 8 BLR 2-1 (1985). The
application nmust conformto 20 CFR 8§ 725. 365 and 725. 366, whi ch set
forth the criteria on which the request wll be considered. The
application nust be acconpanied by a service sheet show ng that
servi ce has been nmade upon all parties, including the daimant and
Solicitor as counsel for the Director. Parties so served shall
have 10 days foll owi ng recei pt of any such application w thin which
to file their objections. Counsel is forbidden by |law to charge
the Caimant any fee in the absence of the approval of such
appl i cation.
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ORDER

| T IS THEREFORE ORDERED that, the Enployer, Rifle Coal Co.
Inc., shall pay to the O aimant, PAUL PENNI NGTON, all benefits to
which he is entitled under the Act comrencing as of Septenber
1998. IT IS FURTHER CORDERED that the Enployer shall pay the
Claimant’s attorney, Cynthia Milliken, Esquire, fees and expenses
to be established in a suppl enental decision and order.
A

DANI EL J. ROKETENETZ
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS

Pursuant to 20 CF. R § 725.481, any party dissatisfied with
this Decision and Order nay appeal it to the Benefits Revi ew Board
within 30 days fromthe date of this decision, by filing a notice
of appeal with the Benefits Review Board at P.QO Box 37601,
Washi ngton, D.C 20013-7601. A copy of a notice of appeal nust
al so be served on Donald S. Shire, Esquire, Associate Solicitor for
Black Lung Benefits, Frances Perkins Building, Room N2117, 200
Constitution Avenue, NW Washington, D. C. 20210.
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